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ORDER

Per L.P. Sahu, A.M.:

This appeal at the instance of assessee arise out of an order u/s. 263 of
the IT Act dated 31.03.2016 of 1d. CIT(E), New Delhi for the assessment year
2011-12, whereby the matter relating to allowance of depreciation on the
assets was set aside by the ld. CIT(E) to the file of AO to make proper
enquiries whether the cost of such assets have been allowed as application of

income in the past or not and then to decide the issue afresh.

2. In pursuance to this revision order u/s. 263, the AO disallowed the
impugned depreciation of Rs.40,62,845/- to the assessee vide order dated
30.06.2016 u/s. 143(3)/263 of the Act. In appeal against this order, the Id.
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CIT(A) vide order dated 27.03.2018 allowed the depreciation as application of
income in view of the decision of Hon’ble Supreme Court in the case of CIT vs.

Rajashthan & Gujrat Charitable Foundation, Pune, 402 ITR 441(SC).

3. Having considered the submissions of both the sides and going through
the material on record and also keeping in view the aforesaid facts, in our
considered opinion, once the issue under consideration stands decided by the
1d. CIT(A) in favour of the assessee, there remains nothing to be decided in the
present appeal at this stage. Moreover, since the issue has been decided by
Hon’ble Supreme Court in the case of CIT vs. Rajashthan & Gujrat Charitable
Foundation (supra) in favour of the assessee, the order u/s. 263 would not

survive at all.

4, We, accordingly, set aside the order u/s. 263 and allow the appeal of the

assessee.
5. In the result, the appeal is allowed.

Order pronounced in the open court on 4th September, 2018.
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